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WHITEHORSE, THE CATHOLIC EPISCOPALE CORPORATION OF MACKENZIE-FORT
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Proceeding under the Class Proceedings Act, 1992
PERELL, J.
ENDORSEMENT — APPROVAL OF ISA’S INTERIM REPORT #1
[1] This endorsement supplements my Reasons for Decision of April 20, 2021, cited as

Fontaine v. Canada (Attorney General), 2021 ONSC 2921 and the order that was attached as
Schedule “B” to those reasons (the “Independent Review Order”). This endorsement provides the



parties and the public with information about the status and progress of the independent review,
and this endorsement directs the delivery of further interim reports.

[2] In the Independent Review Order, | ordered the Honourable lan Pitfield to continue in the
role of Independent Special Advisor (“ISA”), and | gave him a mandate to conduct a review of
certain Independent Assessment Process (“IAP”) claims by former students of St. Anne’s Indian
Residential School in Fort Albany, Ontario. More precisely, paragraph 10 of the Independent
Review Order provides as follows:
10. In the report, the ISA shall make an independent determination for each IAP Claimant whose
IAP claim was resolved (whether by adjudication, settlement, negotiation, or withdrawal) before
additional disclosure was made available pursuant to the orders made in Fontaine v. Canada
(Attorney General), 2014 ONSC 283 (“St. Anne’s #1”°) and Fontaine v. Canada (Attorney General),
2015 ONSC 4061 (“St. Anne’s #2”), and the ISA shall report to the court answers to the following
questions:

1. Were the 2014/2015 disclosure documents available for the claim’s adjudication?

2. If not, could the 2014/2015 disclosure and use of the documents for the IAP have
materially affected the amount of compensation paid on the claim? and,

3. If the disclosure and use of the documents could have materially affected the amount of
the compensation, what additional compensation should have been paid in accordance with
the IRSSA?

[3] In the Independent Review Order, | ordered Mr. Pitfield as ISA to report to the court with
his findings, conclusions, and recommendations.*

[4] The Independent Review Order also required the ISA to retain an Amicus (a former I1AP
adjudicator who had not adjudicated any St. Anne’s IAP claims) to represent and to be an advocate
for all St. Anne’s IAP claimants whose claims are subject to the independent review.?

[5] In addition, the Independent Review Order provided that the ISA would have the assistance
of counsel to seek direction from the court by way of Request for Direction (“RFD”) under the
Court Administration Protocol® and to move for confirmation of his report on notice to Canada
and the Amicus.*

[6]  The Amicus retained by the ISA is Rodger W. Linka, a former Deputy Chief Adjudicator
with extensive experience in all aspects of the IAP, including IAP hearings, reviews and re-
reviews.

[7] The ISA’s counsel is Louis Zivot. He has considerable expertise in the Indian Residential
Schools Settlement Agreement (“IRSSA”) and the IAP, having previously served as the Monitor’s
counsel and as counsel to Mr. Pitfield in his roles as ISA and Blott Transition Coordinator.

! Independent Review Order, para. 3.

2 Independent Review Order paras. 6 and 7.

3 Independent Review Order, paras. 5 (ability to bring RFD generally), 12 (ability to bring RFD where ISA
determines that further documentation is required to complete the review and Canada is unable or unwilling to
produce the documents) and 14 (ability to bring RFD where ISA becomes aware of anything that is outside his
mandate but which he believes requires further review). The Court Administration Protocol is attached as Schedule
“A” to the Implementation Orders made on March 8, 2007 by each of the nine provincial and territorial superior
courts that had earlier approved the IRSSA.

4 Independent Review Order para. 16.



[8] Each of Mr. Pitfield, Mr. Linka, and Mr. Zivot have extensive experience in dealing with
information that is made confidential by Schedule D to the IRSSA, Item I11(0) (IAP Privacy), as
well as “IAP Documents” and “IAP Personal Information” as defined in and protected by this
court’s in rem order.®

[9] In a Direction dated May 18, 2021 and cited as Fontaine v. Canada (Attorney General),
2021 ONSC 3605, I approved the appointments of Mr. Linka and Mr. Zivot.

[10] Although not required to do so by the terms of the Independent Review Order, the ISA has
submitted an interim report dated August 17, 2021. A copy of the report is appended as Schedule
“A” to this Endorsement

[11] In the ISA’s Interim Report, Mr. Pitfield sets out his understanding of the Independent
Review Order’s provisions concerning his mandate as requiring review of each of the 427 IAP
claims made by former students of St. Anne’s.

[12] In the ISA’s Interim Report, Mr. Pitfield describes his methodology in conducting the
independent review, which has entailed assigning each of those 427 IAP claims to one of four
categories or priorities. He details how he, Mr. Linka, and Mr. Zivot have been able to access
documents essential to the independent review

[13] Inthe ISA’s Interim Report, Mr. Pitfield reports on the progress of the independent review.
Of note, the ISA has identified 81 IAP claims — those falling in the Priority 1 and Priority 2
categories — as requiring what he describes as a “significant review”.

[14] Tapprove the ISA’s Interim Report, and I direct that a further Interim Report be submitted
by yearend.

PERELL J.
Released: August 30, 2021

5 See Fontaine v. Canada (Attorney General), 2014 ONSC 4585; var’d 2016 ONCA 241; aff’d 2017 SCC 47.



Schedule “A”

St. Anne's Claim Review
Interim Report
August 17, 2021

| write to update you [Court Counsel] and the Court on the present status of the St. Anne's
Claim Review ordered by the Ontario Superior Court of Justice.

The review requires answers to three questions:
1. Were the 2014/2015 disclosure documents available for the claim's adjudication?

2. If not, could the 2014/2015 disclosure and use of the documents for the 1AP have
materially affected the amount of compensation paid on the claim? and,

3. If the disclosure and use of the documents could have materially affected the amount
of the compensation, what additional compensation should have been paid in accordance
with the IRSSA?

| construed the Order to require a review of each of the 427 Independent Assessment Procedure
claims identified by Canada, in relation to St Anne's, notwithstanding that it was unlikely that
many of the claims would have been affected by undisclosed OPP investigation documentation.
Absent a review of all of the claims, it was not possible, in my judgment, to know whether the
OPP documentation would have affected the outcome of any particular claim.

| engaged the assistance of Mr. Rodger Linka, formerly a deputy chief adjudicator in the IAP
process, to assist me in understanding the workings of the IAP adjudication process and the
intricacies of the IRSSA. | also engaged Mr. Lou Zivot, Barrister and Solicitor, to assist with legal
analysis as | anticipated that kind of analysis would be required.

From the outset, Canada has been forthcoming with respect to the production of documentation.
Canada compiled a spreadsheet providing details with respect to the 427 claims associated with
St. Anne's. Canada divided the claims into 4 categories or priorities as follows:

Priority 1: claims where allegations related to St. Anne's IRS were put forward and:

e Where there was no award based on credibility or reliability concerns, where there
were capacity concerns or where the claim was dismissed on its merits;
e Where the highest-level allegation in the application form was dismissed.

Priority 2: Include claims where allegations were made related to St. Anne's IRS and:

e The highest-level allegation in the application form was withdrawn or awarded at a
lower level (downgraded).



Priority 3: Include claims where allegations were made related to St. Anne's IRS and:
e The claim was awarded at the highest level claimed in the application form.

Priority 4: Include claims where allegations were made related to St. Anne's IRS and:

e Were withdrawn pre-hearing;

e The claim was awarded above the top level of allegation claimed in the application
form;

e The claim was dismissed through the IFR process;

e The claim was dismissed because it was previously settled through litigation, the ADR
or another process;

e The court considered and rejected compensation through an RFD;

e The claim was dismissed as the abuse was found to have happened outside the
operating years of the IRS; and

e Claims which did not contain allegations related to St. Anne's IRS, although the
claimant indicated in their application form that they resided at St. Anne's IRS for a
period.

Canada used its secure file transfer software to upload all of the documentation it had
accumulated in relation to each claim. Each of us involved in the review process was granted
access to all of the documentation. We were also granted access to all of the documentation
accumulated by the OPP in the course of its investigation, and all documentation in Canada's
possession accumulated in relation to criminal and civil proceedings connected with issues
arising at St. Anne's. The documentation is voluminous, but search and access aspects of
the software make it possible to identify and focus on specific documents of concern.

As | previously advised Court Counsel, I concluded it was not possible to compile a report
that would withstand scrutiny without ensuring that any judgments made by Canada in
relation to the merits of any claim were reasonable in the context of the review Order. In my
judgment, it was necessary to review each and every claim in order to answer the first two
questions as framed by the Court.

Canada classified 316 claims as Priority 3 claims. | divided the batch into three parts, and
each of us engaged in the review process undertook a review of one third of those claims.
We proceeded by reviewing the IAP application and, in particular, the nature of the
allegations raised therein, and then reviewing the reasons for decision in each case with a
view to determining whether any of the "production™ documentation may have affected the
outcome. We have substantially completed that part of the review and have recorded our
initial conclusions and observations in relation to those claims. Our conclusions will appear
in my final report.

We have now turned our focus to the 30 Priority 4 claims and that part of the review is
progressing on the same basis | have outlined in relation to the Priority 3 claims.



The claims that will require significant review are those in Priorities 1 and 2 which number
81 in total. | am unable to offer any timeframe within which the review of all files will be

completed. Suffice to say, we are working diligently having regard for other commitments
with a view to ensuring a timely final report.

Please let me know if you have questions or concerns with respect to any aspect of the
review.

Respectfully submitted,

iyt
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